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SOUTHWICK, PJ., FOR THE COURT:

1. Rondd Evans gpped sfrom asummary judgment that found hisformer wifesestate to be the owner
of a certain life insurance policy covering her life. However, the ultimate issue in the suit is whether Mr.
Evansisthe proper beneficiary under such apolicy. That question is not answered by a judgment about
who isitsowner. Wedismisssincethisisan interlocutory apped for which the necessary certification has

not been given.



FACTS

92. Rondd and Mylinda Evanswere divorced in April 1996. At ahearing in January 1996, therewas
a discusson among the chancellor, both parties and their counsd regarding ownership of two term life
insurancepalicies. Onepolicy gpparently insured the husband'slife and named hiswife asbeneficiary. The
second was said to cover the wife's life and named her daughter, Brooke, as beneficiary. Though both
policies have been referenced in these proceedings, thetrial court granted relief only on onepolicy. 1t may
not be either one mentioned in the 1996 hearing.

113. No policy isintherecord. The partiesarein seeming agreement that the chancellor's2002 decison
concerns a policy on Mylinda Evanss life that has Rondd Evans as the beneficiary. If he is not the
beneficiary, then we do not understand this litigation. Mr. Evans had agreed in 1996 to convey any
ownership that he might havein apolicy on his soon-to-beformer wife that had hiswife's daughter Brooke
as beneficiary. Perhaps there has been one policy on Mrs. Evanss life since 1996 that has had a change
of beneficiary. Perhaps these are two different policies.

4. Anexcerpt from the 1996 hearing transcript reveds that Mrs. Evans stated she wished to keep
policies both on her life and on Mr. Evans as she had been paying the premiums. Her husband, through
counsdl, agreed to take whatever action was necessary to transfer any ownership he might have in both
policies. The reason for ownership to be transferred was not stated beyond what we have aready
indicated, namely, that Mrs. Evans had been paying the premiums but she thought her husband was the
policy owner. Had the policiesin question been in the record, we assume they would describe the rights

that are possessed by owners. The court orally noted the in-court agreement but did not mention it or



require compliance with it in any order. Mrs. Evans made her sole effort to compe compliance in June
1996. Shedid not pursue the matter to decision then or ever. The edtate is now attempting to do so.
5. In 1999, Mrs. Evans executed a holographic will. In this document, she described two policies
insuring her life, one with a benefit of $300,000 to be paid to her daughter, and another with a benefit of
$100,000 to be paid to her ex-husband. The will tated the testator's wish that each named beneficiary
receive the proceeds as designated in the policies. Whether this $300,000 policy on Mrs. Evanswith her
daughter as beneficiary isthe one in existence in 1996 is unknown. Though thiswill wasreplaced before
her death by another will, there has been no argument that the will reflected anything other than Mrs.
Evansswishes at that time about the beneficiaries of property in her estate and of insurance. Whatever
elsemay be gleaned from the 1999 will, it certainly appearsthat Mrs. Evans had acontinuing interest in her
ex-hushand's finances.

T6. Mylinda Evans died of cancer in February 2002. A few weeks before her death, she executed a
forma will which properly did not mention insurance policies. Her mother, Dean Moore, was named
executrix. Moore filed a petition for atemporary restraining order to prevent her former son-in-law from
obtaining any proceeds from insurance on his former wife. The executrix aso sought to have Mr. Evans
held in contempt for failing to Sgn over ownership of the policiesas agreed a the divorce hearing in January
1996.

7. The chancdlor granted the restraining order. The petition for contempt was not ruled upon. After
alater hearing, the estate's motion for summary judgment was granted. The chancellor found the estate to
be the owner of "the palicy in question." Though no order from the court ever identified the specific policy
being contested, no one has disputed that the policy isoneissued by State Farm Life Insurance Company

and numbered LF 1084-5404. Whether thisis one of the policiesthat existed in 1996 isnot showninthis



record. The chancellor did not determine the proper beneficiary under the policy. The court ordered the
insurer to pay the proceeds into the court until further order about the "ultimate dispogition” of the "funds
fromthose palicies.. . . ." Mr. Evans informed the chancellor at the hearing that he would apped. No
discussion gppears of whether thiswas seen asapartid summary judgment or the gpped asinterlocutory.
18. Thisisthe second gpped involving issues arising from the 1996 divorce. Thefirst gpped wasfrom
the divorcedecreeitself. Mr. Evanssapped wasdeflected to this Court. No cross-apped by Mrs. Evans
was made. In an unpublished opinion, we affirmed on al issues -- none of which concerned Mr. Evanss
falure to comply with an dleged obligation to assign these palicies. Evansv. Evans, 723 So. 2d 1246
(table), 96-CA-00454 (Miss. Ct. App. Apr. 28, 1998).
T9. In order to reveal what has aready been decided by this Court regarding these two former
spouses, we reproducetheinitia part of that 1998 opinion. We note that the deceased wasthere referred
to with the last name of Rodgers.

OPINION ON INITIAL APPEAL
110.  The DeSoto County Chancery Court granted Ronald Ray Evans and Mylinda Rodgers Evans a
divorce on the grounds of irreconcilable differences. Pursuant to the consent of the parties, the court
resolved issuesrelating to an equitable distribution of the marital property, aimony, and attorney fees. Mr.
Evans apped s assarting that the chancery court erred in awarding Mrs. Rodgers periodic aimony of $800
per month and attorney fees. [Mr. Evans dso dleged that the chancdlor exhibited bias againgt his trid
counsdl.] Though represented by counsel below, he gppedspro se. Finding that theseissues do not merit
reversd, we affirm.

STATEMENT OF FACTS



11. The parties were married on December 23, 1983 and lived together until 1994. Although no
childrenwere bornto them, Mrs. Rodgers had adaughter from apreviousmarriage. During theearly years
of the marriage, Mrs. Rodgers was employed as a beautician. 1n 1987, Mrs. Rodgers sustained injuries
in an automobile accident and wastotdly disabled. Mr. Evans has been employed for anumber of years
with Waterman Industries Salesin Memphis, Tennessee, as a sdles manager.
12.  On January 29, 1996, Mrs. Rodgers and Mr. Evans consented to a divorce on the grounds of
irreconcilable differences. Thepartiesstipulated that the chancery court would resolve, among other things,
issues concerning adivison of the marita property, the awarding of aimony, and attorney fees. During a
hearing on the matter, Mrs. Rodgers and Mr. Evans presented extengve testimony about their respective
hedlthand mental conditions, income and expenses, individud retirement accounts, and needs. The parties
a0 introduced into evidence awritten agreement which they had entered into following the completion of
the maritd resdence. The agreement provided that upon the sale of the residence or the divorce of the
parties, Mrs. Rodgers would receive $126,500 from the proceeds or from the equity in the residence, with
any remaining proceeds or equity to be divided equdly between the parties.
113.  The chancdlor found that the written agreement was vaid and equitably divided the remaining
marital property. The chancdllor also awvarded Mrs. Rodgers periodic aimony of $800 per month and
attorney fees. On appedl, Mr. Evans dleges that the chancellor erred in awarding Mrs. Rodgers periodic
aimony and attorney fees. [End of 1998 opinion.]

DISCUSSION
114.  In1998, wergected the former husband's challengesto adimony and attorney fees. Now in 2003,
Mr. Evans describes his sole appellate issue as being the impropriety of summary judgment. Partid or

complete summary judgment may be granted when there are no disputed, materid facts on alegd issue



relevant to thelitigation. M.R.C.P. 56. If the"judgment is not rendered on the whole case or for dl relief
asked," then other proceedings on the remainder must be held. M.R.C.P. 56(d). An appea from an
interlocutory judgment requires arequest for certification by the trid judge that there is no need for delay
inthe gpped. M.R.C.P. 54(b). That did not occur.

115.  Themost useful focus to determine whether we have the entire case before usisto examine what
the parties were seeking to accomplish in thislitigation. The initid pleading after Mrs. Evanss death was
arequest for atemporary restraining order directed to State Farm. The estate said that it believed Mr.
Evans "will attempt to cash in the proceeds of this policy and that the rightful beneficiary of said policy
should be the minor child of the Decedent, Penny Brooke Dean.” The suit, then, is about the payment of
benefits under the policy. State Farm answered that it had no basis to respond to the validity of most of
the factud dlegations. It argued that regardless of the various factud issues, the limit of itsligbility wasthe
amount of insurance under policy number LF 1084-5404. State Farm did not indicate anything el se about
the policy, including the party insured, the beneficiary, the amount of benefits, or whether it was one of the
policies that existed in 1996.

16. Severa reated but far from identical issues have circulated in this case. Pleadings reved without
dispute but aso without evidence that in 1996 there were two policies affected by the agreement to assign
ownership, one on Mylinda Evanswith her child Brooke asthe beneficiary, and the other on Rondd Evans
with Mylinda Evans as the beneficiary. Neither policy apparently was ever assgned. The policy on Mr.
Evanss life has not been anissuein thislitigation. The only issue decided so far isthat Mr. Evans should
not be the owner of a specific State Farm policy on hiswifeslife. Certainly implicit in this suit isthat Mr.

Evansis acurrent beneficiary under that policy, but he was not the beneficiary in the policy he agreed to



assignin 1996. According to the holographic will, at least one other policy on Mrs. Evansslife existed by
1999.

117. Review is stymied by the inadequacy of the record. It is admitted that the 1996 policy on Mrs.
Evansslife was aterm policy with no cashvaue. Mrs. Evans testified in 1996 that she had been paying
the premiums. She may have continued to pay the premiums on that same policy up until her death despite
the falure of any assgnment of ownership to her. She may instead have purchased two new policies by
1999. If so, Mrs. Evanslikely was the owner of the new policies.

118. Itistruethat Mr. Evans never dleged as a defense that the policy that he had agreed to assgn in
1996 no longer existed. Yet he was the defendant. It was the estate as plaintiff that had to present
evidence that it was the same policy. If instead a new policy has replaced it that was purchased by Mrs.
Evans, then the 1996 order likely was moot. There is no evidence here that Mr. Evans even had an
ownership interest in the policy thet is being questioned.

119. The chancelor rgected laches and walver as grounds to find that whatever was agreed in 1996
was no longer operative by 2002. Hisruling seemed based on the fact that acourt order had been entered
in 1996 on other property issues premised on the agreement to assgn ownership. Whether assigning of
ownership was an implied term of the property settlement and whether a party in whose benefit the term
existed may abandon her rightsto enforceit are not properly beforeus. Wewill shortly explainthat nofind
judgment has yet been entered and we dismiss this gpped. Our falure to address the waiver issue does
not indicate any conclusion about the resolution so far.

920.  The chancdlor found that the policy was owned by the estate but said that it "makes no finding
regarding the beneficiary of said policy.” State Farm was ordered to pay the proceeds into the court until

further order about the "ultimate digpogition” of the "funds from those policies. . . ."



721.  Wefind nothing on thisrecord to support that the determination of ownership of thispolicy resolved
any rdevant issue in thiscase. Ownership during an insured's lifetime bestows a variety of rights in the
policy. Though the specific policy might define the rights of the owner somewhat differently, we find useful
on this scant gppellate record to point to a neighboring state's descriptions of the incidents of ownership
of an insurance policy:

The palicy owner isentitled to the lifetime benefits payable under the insurance policy, that

is, those exercisable by the owner pursuant to policy terms and provisions, during the

lifetime of the owner. These benefits include: the right to cash surrender vaue, receive

dividends, assign or pledge policy proceeds, borrow againgt the policy, name and change

of beneficiary, and execute converson rights.
Succession of Jackson, 402 So. 2d 753, 756 (La. Ct. App. 1981).
722. We are not concerned with such matters as the right to borrow againgt the policy, cash surrender
vaue, or beneficiary change. The policy owner'srightslargely end at the death of theinsured. The policy
beneficiary then hasaright to the proceeds, which until desthisonly an expectancy. At theinsured'sdesth
the right to change the beneficiary no longer exigts, therights of the beneficiary have vested. See, DeFoe
v. Great Southern Nat'l Bank, 511 So. 2d 912 (Miss. 1987); 4 COUCH ON INSURANCE 8§ 27:64 (1984).
In some circumstances a congtructive trust may beimpaosed on the benefitsin order that they are ultimately
pad to someone ese despite the vesting. Davidson v. Davidson, 667 So.2d 616, 620 (Miss. 1995).
That principle dso is unrelated to ownership.
123.  We admit to some uncertainty in the relief being sought. In the first petition for a temporary
restraning order and in the motion for summary judgment, the estate asked for determination of ownership
of thepolicy. Intheamended petition, it asked for determination of ownership of the funds. Intheanswer

to both petitions, the respondent argued that the money was the real issue, not policy ownership. The

entirety of the summary judgment hearing was dedicated to ownership of the policy. Nonethdless, at the



concluson of the hearing, the tria judge ordered the proceeds of the policy to be paid into the court to

await further order on the proper beneficiary. The need to name the proper recipient for the funds was
recognized in pleadings and in the court's decison.

924. Indeed, if the issue of the proper beneficiary were not raised, then there would be no apparent

actual controversy to decide. Asdready explained, until the degth of the insured, the ownership of alife

insurance policy is a vital question. After deeth of the person insured, the question is largely moot.

Mississippi rules on standing of a party to bring suit are said to be more libera than in the federd system.

Van Syke v. Bd. of Trustees of Sate Institutions of Higher Learning, 613 So. 2d 872, 880 (Miss.

1993) (dtate congtitution does not limit suitsto "actual case or controversyas does federal congtitution).

This does not mean any person may sue any other on any issue. A plaintiff gill normaly must "assart a
colorable interest in the subject matter of the litigation or experience an adverse effect from the conduct of
the defendant . .. " Harrison County v. City of Gulfport, 557 So. 2d 780, 782 (Miss. 1990). The
judicid "review procedure should not be allowed for the purpose of settling abstract or academic questions,

and [] we have no power to issue advisory opinions.” Allred v. Webb, 641 So. 2d 1218, 1220 (Miss.

1994).

125. Anexample of thiswasin a it brought by the chairman of one of two competing factionsin a
politicd party. It wasargued that hisfaction's candidates should bethe only onesof that party ontheballot.

The apped was not resolved until after the eection. "A reversa and remand would be entirdly usdess as
to matters dready discharged.” Sheldon v. Ladner, 205 Miss. 264, 265-270, 38 So. 2d 718, 718-19
(1949). The apped was moot and dismissed. In our case, what once was an important matter of policy

ownership was even before filing of the suit no longer consequentid.



726. Wefindthat if ownership of thispolicy werethe sole question presented, then on the record before
us, that was academic and beyond the proper invocation of court procedures. However, the estate has
aways sought to prevent benefitsfrom being paid to Mr. Evans. Nothing significant on that matter hasyet
been determined. We find that the identity of the beneficiary was an issue in the case, apparently was
reserved, and aremand instead of adismissd is therefore gppropriate. If one of the parties continues to
believe that ownership of the policy is relevant, then the reason can be shown on remand at the sametime
as the defects in evidence about the policy are addressed.

927.  Thisapped wastaken fromwhat wasin effect apartid summary judgment. Usudly, an gpped may
only betaken "from any fina judgment of acircuit or chancery courtinacivil case...." Miss. Code Ann.
§ 11-51-3 (Rev. 2002). Theright to apped from something other than afina judgment has been granted
by rule and begins with a request to the trid judge to certify thet there is no just reason for day. See
M.R.C.P. 54 (b); M.RA.P. 5. It would have been difficult to justify a certification here Snce ownership
isnot theissue. Certification was neither sought nor given.

128. Thisisan improper interlocutory gpped. We dismiss.

129. THEAPPEAL FROM THE JUDGMENT OF THE CHANCERY COURT OF DESOTO
COUNTY ISDISMISSED. ALL COSTSARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.
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